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Legal Disclaimer

Disclaimer. This presentation represents the
opinions and observations of the author. The
following information is based upon Federal civil
and criminal enforcement cases, discussions with
DOJ attorneys and practical experience. These
slides reflect CWACS professional opinions. Your
attorney may have a differing opinion. Copyright
20009.




Enforcement Authority

Derived from the Clean Water Act, 40 CFR
Part 403, state law and regulations and your
ocal program authority.

Remember: Your local program (legal
authority) is what you are bound by when
taking an enforcement action.




Selected Citations: Enforcement

40 CFR
403.8(f)(1)(vi) (A)
and 53 R 40562.
October 17, 1988.

40 CFR
403.8(f)(1)(vi) (B)

Obtain remedies for noncompliance by any Industrial User
with any Pretreatment Standard and Requirement. All POT\
shall be able to seek injunctive relief, have authority to seek
assess civbr criminal penalties in at least the amount of
$1,000 a day for each violation.

The POTW shall haveuthority and procedurego

immediately and effectively halt or prevent any discharge of
pollutants which reasonably appears to present an imminen
endangerment to the health or welfare of persons.

The POTW shall also have authority and procedures to halt
prevent any discharge to the POTW which presents or may
present an endangerment to the environment or which
threatens to interfere with the operation of the POTW.

EPA orthe stateshall have authority to take a separate actiol
where a POTW has not issued adequate penalties




Selected Citations: Enforcement

40 CFRA403.5(e) If, within 30 days after notice of an Interference or Pass

40 CFR
403.8(f)(1)

40 CFR
403.8(f)(2)(vii)

Through violation has been sent by EPA to the POTW, ar
to persons or groups who have requested such notice, th
POTW fails to commence appropriate enforcement actior
to correct the violation, EPA may take appropriate
enforcement action under the CWA.

The POTW shall operate pursuant to legal authority
enforceable in Federal, State or local courts, which
authorizes or enables the POTW to apply and to enforce
requirements of the CWA.

Investigate instances of noncompliance with Pretreatmet
Standards and Requirements. Sample taking and analys
and the collection of other information shall be performed
with sufficient care to produce evidence admissible in
enforcement proceedings or in judicial actions;




Selected Citations: Enforcement

40 CFR 403.8()(¢

And

55 FR(142) 3008:
July 24, 1990.

The POTW shall develop and implement an enforcement
response plan. This plan shall contain detailed procedures
indicating how a POTW will investigate and respond to instanc
of industrial user noncompliance. The plan shall, at a minimum

1. Describe how the POTW will investigate instances of
noncompliance;

2. Describe the types of escalating enforcement responses th¢
POTW will take in response to all anticipated types of industria
user violations and the time periods within which responses wi
take place;

3. ldentify (by title) the official(s) responsible for each type of
response;

4. Adequately reflect the POTW:'s primary responsibility to
enforce all applicable pretreatment requirements and standard




Enforcement Response Plans (ERPs)

The ERP is a standaogerating procedure (SOP). They
cannot be used to create additional enforcement authori
62 FR (137) or make existing enforcement authority less stringent.
38406. July 17,
1997. If there is a conflict between the ERP and the legal
authority, the legal authority takes precedence and the
ERP must be changed.

Because the ERP is a SOP and only reflects existing
approved legal authorities and procedures, EPA does nc
foresee changes to this document as being deemed
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Legal Authority - Right of Entry Language

The City may inspect the facilities of any user to ascertain
whether the purpose of this Ordinance is being met. Persons c
occupants of premises where wastewater is created or dischal

shall allow the City, or its representatives—4ponr-shewingprope
identification, ready access-at-allreasonable times to all parts

the premises for the purposes of inspection, sampling, records
examination and copying, or in the performance of any of their
duties. Inspections and sampling may occur at any time and
without notice.

Note: there are other, more complete Right of Entry language out there. T
just a common example.




POTW Legal Authority -Enforcement
Provisions

Legal Authority Note

In your legal authority, it must state thaaking one
enforcement action does not prevent the municipality from
taking other types of enforcement actions for the same violati

(as allowed by law). This would mean that by issuing a Notic
Violation the City may also issue an Administrative Penalty O
or an Administrative Order, etc. for the same violation.




POTW Legal Authority- Informal

Notice of Violation/Letter of Violation Typically issued within a few days of
identifying a violation. It will provide the specifics of the violation, section
legal authority violated, and often require the violator to respond within 5

days.

Annual publication of SNC statu3his cannot be used to satisfy an
acceptable enforcement response by a POTW. This is specifically design
meet public participation and notification requirements. It may occur long
after the violation.

Note: TheFederal regulations only dictate that you must be able to enforc
your program, issue civil OR criminal penalties of at least $1000 per day |
violation, are able to seek injunctive relief and halt certain discharges. All
other enforcement options are by your choice.




POTW Legal Authority- Formal

Administrative Order, Cease and Desist Orddihese orders will cite the
violations and require specific actions to be taken by the user in a spec
timeframe.

Consent Order Most typically issuelly the municipality and reflects an
agreed on settlement of violations, penalties, actions, etc. with an
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Issuance of an administrative order or administrative penalties.

Show Causéiearing This is where the violator is ordered to appear bet
a board, city council or review committee. This Hearing is typically allo
the POTW to present the alleged violations and the industrial user to
present its defense. There is a final ruling and some type of transcripti
should be employed. This is more typically the result of continuing
violations, after issuance of other formal actions, and may be the resul
an appeal of another enforcement action.




POTW Legal Authority - Formal

Penalties Administrative and Civil The application of these penalties
become a part of your ERP (keep it general and flexible). Administrati
penalties are strongly recommended to streamline enforcement and
minimize the resource drain of a civil action.

Permit Revocation The legal authority must spell out the conditions tha
result in permit revocation. Does not typically result in physical
disconnection from the sewer system (this is an administrative action
removing their authorization to discharge).

Suspension of ServiceThis woulde the physical disconnection of servic
POTWSs need to be aware of other provisions in their legal authority
establishing a right of service for domestaly waste. This may require
that all physical connections to the sewer that allow for discharge of nc
domestic waste be permanently or temporarily severed.




POTW Legal Authority- Formal

Injunctions/restraining ordersTheseare issued by the Court. Used when th
municipal attorney wants the court to take an action or prohibit an activity.
This will often be just one of a series of enforcement actions against a use

Emergency Orders Imminent Endangermertb Health of Persons, the POT\
or the Environment. May include concurrent actions of obtaining injunctiol
permit revocation, and suspension of service. Not commonly adopted by
POTWs. However, may be used to provide specific notice to an industrial

Criminal Action Let the state or EPA do this unless you can nieet
requirements of evidence collection, etc.

Remember: Civil litigatiors to prove by the preponderance of the evidence
whereas criminal prosecution is to prove beyond a reasonable doubt.




Other EnforcementActivities Not Typically in Legal Authorities

Meetingswith Industrial Users (Should be documented in the ERP). Alwe
suggest that the POTW have more than one person present at such
meetings. Meeting notes should include the approval of each POTW
representative at the meeting.

Phone call§Should be documented and in the ERP). Do not require
anything verbally without backup in writing.

Submittal of Complianc&chedulegoutside of a formal enforcement action
or permit). These are enforceable. Happens most often as a result of ar
NOV or meeting. Document.

Emailinquiries/followrup (Should be documented and in the ERP).

Important: All submittalsby a regulated user, not just setfionitoring
reports, need to include the signatory certification statement (40 CFR
§03.6(a)(2)(i)) by the Authorized Representative.




Enforcement Response Plans and
Approval Authorities

EPA and states will hold you to what you have written in the
ERP. So will defense attorneys. If you lock yourself in to a
specific response, you will remove the POTW flexibility and
Incident specific response that EPA discussed in the
preambles to its rulemaking.

If you create an enforcement response in your legal
authority, it must be reflected in your ERP.

ERPs cannot create new enforcement authorities not
already in your legal authorities.




Enforcement Response Plan Components
1. Specific reference to the POTW Legal Authority.

2. Description of how the POTW will investigate instances of noncompliance
(generalbrief, discussiomf compliancemonitoring, selfmonitoring,
Inspections, etc). Do not establish mandatory,-g@istone requirements for
the POTW.

3. Describe the types and range of enforcement responses for violations,
Incorporateenforcement escalation for continuing violationand timeframe
for responses.

Note: The timeframe has to be consistent with your legal authority or approved prog
If timeframes did not previously exist, be sure to indicate these are general
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. ldentify who developsgeviews and signs each type of enforcement actions

. Penalty Policgnot specifically required).
. Settlement Policy (not specifically required).

Policyor allowing Supplemental Environmental Projects to off set penaltie
(optlonal and may be part of the Settlement Policy).




Why Take Enforcement?

Youcommitted to this activity as a part of your pretreatment program.

Timely and Appropriate action can prevent Approval Authority from takin
separate enforcement action against the user (and your program).

Deterrence to the Violator. Takes away the gaypollute approach of

some users where appropriate penalties are issued. Enforcement actiol
will inspire compliance in most instances. Penalties are generally not ta
deductable whereas investments in appropriate treatment are deductabl

Deterrence to Others: Sends a clear message to other industrial users 1
may contemplate similar violations or not exercising due diligence. Use
newspapers and require written statements to be published by the violal

Provides a mechanism for the POTW to recover costs associated with tt
enforcement action.

Addresses violations early to keep 1Us out of SNC.







